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Gilberto Lopez-Avalos petitions for review of an order of the Board of

Immigration Appeals (BIA) dismissing his administrative appeal from an

Immigration Judge’s (IJ) finding that he is removable from the United States.  We

deny the petition.
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  We lack jurisdiction over Lopez-Avalos’s argument based on his status as1

a lawful temporary resident before adjustment to lawful permanent resident, as it

was not raised to the BIA.  It is, therefore, unexhausted.  8 U.S.C. § 1252(d)(1).
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I

Contrary to Lopez-Avalos’s contention, it was not necessary for the

government first to initiate rescission proceedings.  As 8 U.S.C. § 1256(a)

indicates on its face, the government is not required to rescind an alien’s status

prior to commencement of procedures to remove him; and an order of removal

issued by an IJ is sufficient to rescind the alien’s status.   Thus, the IJ did not lack1

jurisdiction.

II 

The IJ did not err in finding that Lopez-Avalos was not lawfully admitted for

permanent residence in 1990.  Lopez-Avalos’s declaration stated that he became a

Legal Permanent Resident on May 18, 1990.  His convictions occurred prior to that

date, thereby rendering him ineligible for adjustment to lawful permanent

residence status.  See 8 U.S.C. § 1255a(b)(1).  As Lopez-Avalos was not eligible

for lawful permanent residence status when his application was approved, he was

never lawfully adjusted to that status.  See Monet v. INS, 791 F.2d 752, 753 (9th

Cir. 1986).
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PETITION DENIED.    


